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This mechanism allows for a ‘substance over form’
approach to financial sector regulation, enabling the 
regulatory framework to respond appropriately and 
flexibly to emerging risks to financial customers and 
markets. Examples of possible gaps in the regulatory 
framework that could potentially be addressed through 

this mechanism are regulation of ‘crypto currencies’
(or cyber tokens) and crypto exchanges, or property 
syndication schemes.

Key differences between the FSB and the FSCA
On 1 April 2018, the FSCA came into existence, replacing 

Jurisdiction Non-banking financial sector All financial institutions

Focus Combined prudential and market 
conduct regulator

Dedicated market conduct regulator

Founding legislation Financial Services Board Act Financial Sector Regulation Act

Legislation overseen A range of sector-specific laws Conduct-related aspects of existing sector-specific laws 
to be replaced in due course by an overarching Conduct 
of Financial Institutions (COFI) Act.  The Financial 
Markets Act is expected to be retained but amended to 
deal with market infrastructures only, while the Pension 
Funds Act is expected to be amended to focus on 
prudential matters only. 

Rule-making powers Various powers to make subordinate 
legislative instruments under a range of 
sector-specific laws.

Power to make conduct standards, and joint standards 
with the PA, under the FSR Act, in addition to powers 
under sector-specific laws.  When the COFI Act comes 
into operation, conduct standards under COFI will 
replace instruments under sector-specific laws.

Governance structure Overseen by a Board appointed by 
the Minister, with governance sub-
committees

Overseen by an Executive Committee comprising 
the FSCA Commissioner and Deputy Commissioners 
appointed by the Minister of Finance, with governance 
sub-committees appointed by National Treasury.*

Regulatory decision-makers Executive Officer and (through 
delegation) Deputy Executive Officers, 
appointed by the Minister, performed 
the role of Registrars and Deputy 
Registrars in terms of each sector-
specific law.

The Commissioner is accountable for day-to-day 
management of the FSCA and for performing its 
functions, other than certain key functions (including 
standard setting and licensing powers) to be performed 
by the Executive Committee as a collective.

Organisation design Sector-specific divisions focused on 
sector-specific laws.

Largely functional design, with cross-cutting licensing, 
enforcement and conduct of business supervision 
divisions. Specific focus to be retained for retirement 
fund supervision and market integrity supervision.   
Strengthened research and technical analysis capacity.

* A process is underway for the appointment of the Commissioner and Deputy Commissioners. In the interim, Mr Abel Sithole has been appointed to fulfil the 
Commissioner’s functions and a Transitional Management Committee is in place to manage the FSCA’s operations.
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• Engaging with individual banks on specific
customer complaints or complaint trends or other
conduct concerns that are referred to us.

• Establishing working relationships with the
Banking Association South Africa (BASA) and
individual banks. These will continue the work of
the formal meetings set up between the previous
FSB Exco and the board of BASA, between
the BASA Exco and the FSB Exco, and of the
trilateral engagements of the BASA Board, the
National Treasury and the FSB.

• Key points of engagement, in some cases with
the National Treasury, include: Identifying the
key banking sector conduct risks and priorities to
be addressed in our regulatory and supervisory
frameworks; how to customise the outcomes of
the work done by the G20 and G30 on banking
conduct and culture for the unique South African
banking and financial services landscape;
analysing the nature, structure and value
proposition of specific banking products to agree
how best to address them in the market conduct
licensing framework; enhanced disclosure and
other conduct standards for banking products and 
their costs, including key information documents
and product standards; and resourcing the FSCA
with appropriate banking skills.

• Engagement with the National Treasury, the PA

and the SARB to coordinate work where we have 
a shared interest in the supervision of the banking 
sector – including exploring issues where it would 
make sense to issue joint standards. Focus areas 
include bank governance frameworks, FinTech 
innovations affecting banks and conduct-related 
aspects of payment services.

• Applying learnings from our participation in a
Bankseta/The Finance Union (SASBO) fact-
finding mission to assess the impact of digitisation
on the banking sector.

Payment services
The FSR Act extends the mandate of the FSCA to 
include the licensing and supervision of payment service 
providers, by including a payment service in the definition 
of a ‘financial service’. In line with our overall objective, 
our focus here will be on the extent to which the conduct 
of payment service providers is delivering fair outcomes 
to financial customers. This includes a focus on the 
extent to which the conduct of payment service providers 
supports our aims of financial inclusion and fair access to 
financial services. 

The FSCA, National Payment System Department 
(NPSD) of the SARB and the National Treasury are 
working together to identify activities and role-players in 
the payment system that will fall under the ambit of the 

• The findings of the World Bank’s Retail Banking Diagnostic (on the basis discussed above)

• What we learn from our wide-ranging stakeholder engagement programme described above

• The existing provisions of the industry’s voluntary Code of Banking Practice - recognising, however, its gaps and limitations

• The future conduct framework proposed in the draft COFI Bill

• Alignment, where appropriate, with existing conduct standards for other sectors – such as the Policyholder Protection Rules under
the insurance laws and the Codes of Conduct under the FAIS Act

• Applicable international standards for the conduct of business of banks.

Any proposed conduct standards will, in the normal course, be subject to thorough stakeholder consultation. 

SETTING CONDUCT STANDARDS FOR THE BANKING SECTOR:

The FSR Act (s.106) empowers the FSCA to make conduct standards for financial institutions, including banks, on a wide range of conduct-
related matters. In developing such standards, we will consider:

Source: FSCA Regulatory Strategy




